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WARRANTY IN THE SALE OF PERSONAL CHATTELS. 





CHAP. I. 
OF TITLE. 


1. Warranty of title is implied by the nature of the contract. 

2. But by the ancient Common Law no such warranty was implied. 

3. Distinction of Lord Holt when the vendor was in possession. 

4. State of the law on implied warranty of title down to the commencement of the present 
century. 

5. Origin of the maxim caveat emptor, and of the doctrine of market overt. 

6. Present state of the law of implied warranty in England. 

7. In this country a warranty of title is implied unless excluded by the terms of the contract. 

8. On oo of the vendor's title, the purchaser may recover back the price though he has 
not been evicted. 


1. A sale being a transfer of the right of dominion of the thing 
sold from the vendor to the purchaser for a price, it is clear from the 
nature of the contract that it involves a warranty of the title. It is 
a commutation contract. There is a commutation of the thing for the 
price. The price is paid for the thing and the vendor engages on 
receiving the price that the purchaser shall possess it by the right of 
eg It is certain, therefore, that this warranty of fitle is implied 
in the very nature of the contract. It is true that it does not belong 
to the essence of the contract. The vendor may not havea title to 
the whole, but be the owner of a part only, or his title may be sub- 
ject to incumbrances, or may be doubtful and uncertain, and then 

e may sell whatever right he has, so that there may be a good con- 
tract of sale when nothing is transferred. But in these cases the direct 
object of the contract is not properly the thing itself, but the right 
which the vendor has in it, and the warranty will extend only to 
such interest as he claims to have and transfer. 

2. It seems, however, that in this particular the common law in its 
origin, did not follow the plain and obvious principles of natural law. 
Lord Coke, the most reverend authority for the doctrines of the 
ancient common law, in contrasting it with the civil law, denies that 
there is any implied warranty of title. (CokeZitt., 102 a and 384 a.) 
In the sale of real estate this is certainly true, and so the common 
law remains to this day. A simple a of conveyance, though the 
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plain meaning of the terms import a transfer of the thing absolutely, 
transfers in fact only such interest as the grantor has, and the pur- 
chaser takes on himself the risk of the vendor’s title, and he has no 
remedy against the vendor on an eviction, unless he has taken the pre- 
caution to have proper covenants inserted in the deed.(1) The old 
decisions also on the sale of personal property fully sustain the opin- 
ion of Lord Coke. They establish the principle that the purchaser 
has no remedy against the vendor on an eviction unless there is. an 
express warranty of title or he has been circumvented by fraud; and 
this was a remedy not arising from the nature of the contract, but 
purely a delicto. The vendor appearing as owner and selling the 
article as his own was not such a fraud as entitled the purchaser to 
the remedy. To enable him to recover back the price or damages, he 
must prove affirmatively that the vendor knew he had no title, or such 
an affirmation of title as amounted to a warranty,(2) and it seems to 
be doubtful whether any thing short of a formal and express warranty 
would be sufficient.(3) 

3. A distinction was made by Lord Holt, between a sale when the 
vendor has the possession of the thing and when he has not, holding 
in the first case that the simple affirmation of his title is equivalent to 
a warranty, but in the latter, that he will not be liable on an eviction 
without an express warranty.(4) The good sense of this distinction 
is, with good reason, questioned by Justice Buller.(5) Indeed, the 
necessity of such an affirmation is not very obvious in either case. 
It may well be asked, what stronger affirmation can be made than is 
implied in undertaking to transfer the right of dominion in the thing 
sold. It appears, however, to be assumed by Buller, as well as by 
Holt, that the seller will not be bound for the title, unless he makes 
some afiirmation beyond the mere act of selling. If so, it will follow, 
when the vendor sells, knowing, or not knowing that his title is defec- 
tive, or that he has none, and there is no colloquium as to his right of 
ownership from which a warranty can be inferred, that the maxim 
caveat emptor applies, and the purchaser is without remedy; and 
Chancellor Kent, on the authorities referred to, states the law to be, 
that in the sale of chattels, if the vendor has not the possession, with- 
out a warranty, the party buys at his peril; but he adds, if the vendor 
has the possession and the sale is for a fair price, a warranty of title 
will be implicd.(6) Such may be the law now, but it is quite certain 
that under the primitive rule of the common law the vendor’s posses- 
sion did not itself imply a warranty of his title. 

4, Such was the rule of the old common law, and so it appears to 
have remained without material alteration down to the commence- 





(1) 4 Kent’s Com., 473-4, 

(2) Doles’ case, Cro. Eliz., 44; Springwell v. Allen, 2 East, 448, note; Furniss v. Liecester, 
Cro. Jac., 474; Crosse v. Gardner, Carth., 90. 

(3) In Boswel v. Vaughan, Cro. Jac., 196, for deceit in falsely affirming ¢ title, it was 
ruled that the action would not lie without a warranty. 

4) Medina v. Stoughton, 1 Salk., 210. 

5) Paisley v. Truman, 8 T. R., 58. 

6) 2 Kent’s Com., 472. 
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ment of the present century. Indeed, as late as 1829, it is stated as 
undoubted law by Mr. Justice Littledale, and it appears to have been 
so assumed by the other judges, that if a man sells a horse as his 
own, when in fact he is not the owner, the purchaser is without 
remedy, unless he can prove that the vendor knew that he had no 
title.1) It seems to have been assumed, and the assumption appears 
very strange until we go back to the early history of the law for the 
explanation of this ange that it was the particular duty of the 
purchaser to know the vendor’s title, and that when the vendor under- 
takes to sell and transfer the proprietary interest in the thing, he is 
under no obligation to inquire into his own title; he might, therefore, 
sell the thing for its full value and receive the price without any lia- 
bility to refund it, or for damages when the buyer was evicted, unless 
the buyer could prove that he fraudulently pretended to be owner, 
knowing that he had no title. 

5. It will occur to every one on a little reflection, that there must 
have existed some particular custom or some particular state of society 
and manners to account for so singular a rule of law applyin 
to the most common and necessary of all contracts. The laws of al 
countries in their origin in the primitive and rude condition of society 
are little more than the reflection or expression of the manners and 
wants of society at the time. They are adapted to the existing state 
of things. But after having once become established and passed into 
habits, and the forms of business having become accommodated to 
them, they continue in force, or at least the traces of them remain 
long after the peculiar conditions in which they had their origin have 
ceased to exist. It has been so with this important feature in the law 
of sales. To account for its origin we must refer to the highest anti- 
quities of the law, and the reason of the rule will be found in the 
state of society and manners, and in the legislation of the Anglo- 
Saxons before the Norman conquest. In those early and barbarous 
times fraud in all its forms, including theft and robbery, prevailed to 
such an extent, that in order in some measure to check them, it was 
ordered that all sales and transfers of goods, if above the value of twenty 

ence, should be made before witnesses or some public magistrate. 

he legislative enactments were varied from time to time. Under some 
of them special officers were appointed in each town or borough, in 
whose presence all sales and transfers were to be made, and in addi- 
tion to this publicity, many regulations were made with respect to 
warranty. The presumption of law or of fact seemed to be that every 
vendor was a thief or a cheat. The main object of all these regula- 
tions was to support the traffic in stolen goods; and to put a further 
check to this, public fairs and markets were appointed to be held on 
certain days, to which all movable goods were carried to be sold, 
and where they were weed exposed, so that those who had lost 
goods might go and reclaim them if offered for sale(2) Private sales 











1) Early v. Grant, 9 Barn. & Cress., 928. 
B Hume’s History of England, Appendix I, Spence’s Jurisdiction of Chancery, book 
1, chap. 4. 
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being prohibited by these laws, on the most covert principles of juris- 
6 ence the contracts, whether with or without warranty, were void. 

ese laws were confirmed by the Conqueror and formed the basis of 
the Norman law; and, under these, were developed two remarkable 
features of the law of sales. The first is the maxim caveat emptor, 
which — to all private sales. If the vendor declined to carry 
his goods to the public fair and market, the purchaser had just reason 
for suspecting fraud, and must take care to protect himself by a war- 
ranty. The second is that when goods were sold in a public fair or 
market overt, and no person appeared to question the vendor’s title, it 
was held in favor of the purchaser conclusive proof that his title was 


6. These rules of the ancient common law, that in all sales of 
movable property, unless at a public fair where the vicinage was 
collected, the purchaser took the risk of the title on himself, and if 
the sale was thus public, in technical language in market overt, he 
took a good title though the vendor had none, had, as we see, a rea- 
sonable foundation in the laws, manners and usages of the age when 
they were established, but are entirely unsuited to the manners and 
habits of business, and repugnant to the opinions of the present age. 
The law of market overt, limited, however, and restricted so as to dis- 
arm it of most of its dangers, remains the law of England to the 
— day (1). And it is not quite certain that the former rule has 

ecome wholly inoperative and obsolete. Blackstone says, but with 
some —— hesitation, that in every sale of chattels there is an 
implied warranty of title; and Professor Bell lays down the rule, 
without any doubt or qualification, as a necessary deduction from the 
nature of the contract (2). But the judicial decisions to which they 
— do not sustain their doctrine in the broad terms in which it is 
stated. 

The authorities quoted by Blackstone (Cro. Jac. 471, and olle’s 
Abridgment 90), prove only that an action of deceit lies when a 
vendor fraudulently sells knowing that he has no title. I have met 
with no decision prior to the present century that goes further. Buller 
in his learned opinion in the case of Paisley v. Preeman, (3) in which 
he reviews all the old decisions, says no more. But Sir William 
Grant, in Ogilvie v. Foljambe, (4) in the sale of a lease or chattel 
interest in land, held it to be clear that there was an implied warranty 
of title. This decision is directly repugnant to that of Lord Mans- 
field in Bree v. Holbech; (5) but it has been followed in Souter v. 
Drake, overruling a contrary decision of Lord Tenterden in George 
v. Pritchard, and again in Hall v. Betty (6). But Lord Eldon, who 
probably understood the existing laws of England in all its minute 
and shadowy distinctions, at least as accurately as any other lawyer 
of the present century, evidently considered this as one of the most 





(1) Bacon’s Abridgment, Fair 8; Shelly v. Ford, 5 Carr. and Payne 313, note; Williams 
v. Barton, 3 Bing. 139. 
2) Black. Com. 165; Bell Contract of Sale, p. 90. 
T. R. 56. (4) 3 Mer. 63. (5) Doug. 655. ° 
6) 5 Barn. and Adol. 992; Ryan and Moody 417; 4 Mann, and Grang. 412, 
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doubtful as well as one of the most important questions of the law. 
In White v. iy sepia (1) on the precise question decided by Sir 
William Grant, he says, “If ever it should be my duty to decide a 
question so important, I will not leave mankind to speculate on any 
judgment I alone can give, but I will have the best assistance, for I 
can hardly estimate the consequences of law from either doctrine.” 

7. But whatever may be the present rule of jurisprudence in Eng- 
land, there is no doubt that by the law of this country, in every sale 
of personal property, there is an implied warranty of title, unless it is 
excluded in express terms of the contract, or by very peculiar circum- 
stances. Ifthe vendor doubts the goodness of his title, he may guard 
against the obligation of warranty by the conditions of the contract, 
but if he does not it is silently annexed by operation of law (2). This 
binds him to make a good title or pay the purchaser his damages, and 
it binds him for every eviction arising from any cause, which existed at 
the time of the sale, whether proceeding from his own act or not, or 
whether it goes to the entire title or is a charge on the thing, jus in 
re resulting from a lien. Though on a warranty a covenant for quiet 
enjoyment in a sale of real estate the purchaser cannot maintain an 
action for damages until there is an eviction in due course of law (8). 
On an implied warranty on a sale of a chattel, it is otherwise. He is 
not obliged to incur the useless expense of defending a suit in which 
he is sure to fail; but when the title of the claimant is clear, he may 
abandon the thing and have recourse to the vendor (4). In this case 
he must, however, prove the want of title in his vendor (5). 

8. The vendor may be liable on his warranty where there has been 
no eviction, and the purchaser is neither deprived nor liable to be de- 
prived of the thing. IfI buya horse of John and pay him the price, 
which is in fact the property of William, and William afterwards 
makes me a present of it, I can recover back the price of John though 
Thave not lost the horse. There are reported decisions of the Roman 
law to this effect. If, says Ulpian, you sell me an estate which be- 
longs to another, and this afterwards becomes mine by a lucrative cause, 
I may not the less, on that account, have an action against you (6), 
that is, an action to recover back the price, but not an action on the 
stipulation duplex which is the nature of a penal action (7). The reason, 
says Pothier, is that ifI purchase of you a thing which did not belong to 
you, and I afterwards acquire a title, in whatever way it may be, I 
then hold it by a new title and you cannot fulfil your obligation. 
Non jam prestas mihi rem habere licere (8). 

This acquisition by a new title is called by Pothier a species of 
eviction. This doctrine ought to be held in our law by a stronger 





(1) 11 Ves. 346-7, Lord Eldon was a man of vast learning in the law, of extraordi- 
nary acuteness and subtlety, and of most sturdy conservatism, 

(2) re my v. Zrumper, 1 John’s Rep. 274; Rew v. Barber, 3 Cow. 272. 

(8) 4 Kent, 471. 

4) Bell, Contract of Sale, 95. 

5) Pothier Vente, No. 96. 

6) Dig. 19, 1, 18, § 15; Dig. 19, 1, 29; Dig. 30-84, § 65. 

7) Dig. 21, 2,41, § 1; Dig. 21, 2, 9. 

8) Pothier Vente, No. 97, 
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reason than in the Roman law. In the principles of the common 
law the proprietary interest is transferred by the contract, while, by 
the theory of the Roman law, the vendor was not bound to transfer 
the dominion, but only to guarantee the possession. In the common 
law the price on principle could be recovered back as money paid by 
a mistake and without a consideration. 

*,* The remaining chapter, “ Warranty of Quality,” will appear 
in our next number. 








H. S. District Court. 
(Southern District of New-York.) 
In Admiralty. 
Before the Hon. Samuel R. BETTS, District Judge. 
Henry B. Tuomas v. Tue Steampoat Kosciusko. 


The remedy in rem for supplies or repairs furnished here to a vessel foreign to the port, 
is according to the law maritime, and is not governed by the local law. 

When the vessel supplied is a domestic one, this Court affords no other relief therefor 
than is provided by the State law. 

In this respect a vessel owned in New Jersey and supplied in New-York is a foreign ves- 
sel here. 

The registry or enrolment in this port of a vessel owned out of the State, does not render 
her a domestic vessel. 

The law appertaining to the domicil of the owner, determines the character of personal 

roperty. 

Material oo residing in this State, cannot, in this Court, arrest a vessel owned in another 
State for supplies furnished by them to her in her home port, unless by virtue of the 
local law of the owner's domicil. 

Objection to the right of a claimant to intervene in an admiralty cause, must be taken by 
preliminary exception to his compet ency. 

The objection will not be listened to after the cause is put at issue and brought to hear- 
ing upon the merits. 

A mortgagee in possession is competent to intervene and contest claims affecting his lien 
upon the vessel. 

A mortgage duly registered according to the law of this State, has priority of lien on a 
domestic vessel, over debts to material men subsequently accrued, although the mort- 
gagor retains possession of her. 

If the owner and mortgagor removes from the State to the place of residence of the mort- 
gagee, keeping possession of the vessel, the mortgage lien given by the local law 
ceases. 

Registry notice does not affect third parties, unless the owner continue to reside in this 
State. 

A renewal of notice in the State registry, subsequent to the act of Congress of July 29th, 
1850, does not retain a mortgage lien on a vessel unless the mortgage be also recorded 
in the office of the Collector of the port. 


These were libels filed on the 23d day of August, 1851, by the 
libellants against the steamboat Kosciusko, to recover the amount of 
bills of repairs done on and supplies furnished the steamboat Kosci- 
usko. The first cause was tried before District Judge Betts, in Octo- 
ber term, 1852, and the other two abided its event. On the trial of 
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the first cause, the following facts, embodied in the form of a written 
statement, were read in evidence, which facts were substantially the 
same in the other cases. They were as follows, viz: 

In June, July and _— 1851, the libellant, a shipwright, resi- 
ding in the city of New-York, at the request of Clem ent M. Hancox, 
the owner of the steamboat Kosciusko, performed the work claimed 
for in the libel amounting to $233,67, which is due with interest from 
8th August, 1851, to the libellant ; such work and materials were ne- 
cessary and were charged by Thomas to the steamboat and owners. 
The items of the account commenced in May, 1851, and ended on the 
8th August, 1851, and those after Ist May, 1851, up to 20th June, 
amounting to $56, were done on the said steamboat Kosciusko while 
she was laying up in Jersey City fastened to the wharf where she had 
been laying and continued to lay up from December 19th, 1850, to 
June 20th, 1851. Items done after 20th June, 1851, were done and 
furnished on the vessel while at the city of New York. At the time 
this work was done and from May 1st, 1851, until after the filing of 
the libel in this suit, Clement M. Hancox, the owner of the vessel, 
was a resident of Jersey City in the State of New Jersey. Before 1st 
May, 1851, he was a resident of the city of New-York. The vessel 
was enrolled in the Collector’s office, New-York, on the 12th day of 
April, 1850, by Clement M. Hancox. 

he vessel was attached under this libel on 23d August, 1851. Be- 
fore she was attached she had been engaged in excursion business out 
of harbor of New-York to neighboring places, and, in the prosecution 
of such business, made the following voyages, viz: On the 22d of 
June she commenced making trips from New-York to Cedar Grove 
on Staten Island, stopping at Fort Hamilton, and continued to run 
there daily one or two trips a day until the 28th of July, 1851. On 
the 29th July, 1851, she went on an excursion to the Fishing Banks. 
On the 30th July, 3d, 7th, 9th, and 10th of August, to Stratton Port, 
Long Island. On the 12th of August she went on an excursion to 
Newark, New Jersey. On the 16th she again went to Newark to 
fulfil a charter for an excursion from Newark to Shrewsbury, and on 
the 17th day of August, 1851, sailed from Newark with passengers 
for Shrewsbury, New Jersey—broke her machinery when she arrived 
within Shrewsbury inlet, and within a mile or two of Shrewsbury, 
Clement M. Hancox, the owner, did not claim and answer herein, but 
the same was made by Joseph W. Hancox, who claimed under two 
chattel mortgages of the vessel, dated June 13th, 1850; one given to 
him by Clement M. Hancox to secure the payment of $2546,59 with 
interest, payableon demand. The other, dated the same day, executed 
by Clement M. Hancox to Clement D. Hancox, to secure payment of 
the sum of $2,500 with interest from November 3d, 1849, on demand. 
These mortgages, when executed, were both filed in the office of the 
Register of Deeds, in the city of New-York, on same date, and copies 
thereof with statements of the amount claimed were for the purpose of 
renewing them afterwards filed in same office on the 3d June, 1851. 

The same were never recorded or registered in the office of the 
Collector of the port of New-York. 
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The mortgagees, Joseph W. Hancox and Clement D. Hancox, 
have, for several years past, been residents of Jersey City. ; 

They commenced to foreclose the chattel mortgages by taking posses- 
sion of the vessel on the 19th of August, 1851. Clement M. Han- 
cox having become insolvent and sold the vessel under the mortgages 
on the 8d September, 1851. But as soon as the vessel was attached 
under the libel in this suit and before the sale, Joseph W. Hancox, one of 
the mortgagees, bonded her on such sale, purchased her in his own 
name, taking a bill of sale from Clement ir Hancox, the old owner. 
which was dated 3d September, 1851. ' 

On these facts the cause was argued by the counsel for the respec- 
tive parties. 


D. McMahon, Jr., for the libellant, contended : 








I. That the claimant, Joseph W. Hancox, had no right to claim 
and intervene as against creditors, because— 

(1) His chattel mortgages were not renewed under the local law 
(2 Rev. Stat. § 11, p. 196, 3d ed.) by filing the copies in the office of the 
Olerk of the County wherein the defendant resided or the property 
was situated ; the owners residing in New Jersey and the mortgages 
were renewed in the city of New-York. 1 Peter’s Reps. 547, 550 
26th Rule Supe. Ct. U.S. ae 

(2) The mortgages were void as against creditors, also, because 
they were not a: seen or enrolled in the office of the Collector of the 
port of New-York, as required by the acts of Congress. Statutes of 
1850, Cap. 27,§ 1; 12 Peter’s, 657 ; 2 Cranch, 358; 1 Hill, p. 324; 6 
Wend., al al ‘ ‘ 

Il. Conceding he had a right to intervene, yet his mortga, 
not exclude the claims of wales furnishing sateatdhe or anes 
that by their foreclosure all subsequent hypothecations of the vessel 
should be cut off, because— 

(1) For the reasons given in the last point. 

(2) Treating the vessel as a foreign vessel to the district, material 
men had a priority over chattel mortgages or any bottomry security. 
Abbott on Shipping, 163; The Aline, 1 Rob., 111; 4 Cranch, 328; 2 
Story’s Reps., 456; 1 Summer, 85; 2 Gallison, p. 345. : , 

Ilf. For that portion of the bill done after the 20th June, 1851 
the libellant had a lien ad rem under the maratime law, irrespective 
of any subsequent departure from the State, because— 

(1) The vessel was a foreign vessel to this district, being owned b 
owners residing-in another State. The St. J. of Indiana, 2 Gallison 268. 
1st Brockenbrough’s Reps. p. 403; 1 Livermore’s Agency, Ch. 5 S4, 
p. 171; 1 Dod’s Ad. Reps. 204; 4 Wheat. 438; 1 Summer’s Reps p. 
73; Gilpin’s Reps. 473; 1 Paine’s Reps. 620. art 

(2) The enrolment of the vessel in the port of New York did not 
make her a domestic vessel, for the enrolment was to stamp her char- 
acter as a vessel of the United States as contradistingnished from 
foreign nations: ting v. Franklin, 1 Hall’s Reps. 1; 15 John’s Reps 
p. 298; Gordon’s Dig. Art. 196, 4 Ed. of 1848. 
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(8) The nationalty of the character of personal property depends 
upon the domicil of the owner, notthe situation of the thing. 9 Wheat. 
409; 1 Summer, 73. 

(4) Although Jersey City was, by act of Congress, made part of 
the port of New-York, yet it was for collection purposes—not for ju- 
dicial purposes. The judicial districts of New Jersey and of the 
Southern District of New-York being entirely separate. Act of 1806, 
§ 1; Gordon’s Dig. Art. 2304; 10 Peter’s, 215, 2d ed. of 1848; 14 
John’s Rep. p. 201. 

IV. If the vessel be treated as a domestic vessel then for that por- 
tion of the claim which accrued after the 1st May, 1851, and before 
20th June, 1851, and which was furnished at Jersey City, was not 
furnished in her home port New-York, and therefore a lien accrued to 
the libellant. 





Messrs. FE. C. Benedict and H. W. Robinson, for the claimant, con- 
tended : 


I. The Kosciusko was a domestic vessel, and belonged to the port 
of New-York. 

The port of Jersey City is the port of New York, both in a mari- 
time sense and as a matter of statutory regulation. Statutes U. S. 
Mar. 2, 1811, Chap. 33; Gordon’s Dig. § 1871. 

The port of New-York was that to which, by statute, the Kosciusko 
belonged, it being the port adjacent the residence of the owner and 
the port of his residence. 1 vol. Statutes at large, p. 56, § 4. 

The harbor of Jersey City and of New-York are coterminous 
in all respects and are both one port; a vessel hauling from one 
place tothe other does not leave any port any more than a vessel 
would leave the port of Philadelphia by hauling up into the 
Northern Liberties, or London by moving from one of its many cities 
to another. 

Supplies furnished in the port of New-York to a vessel owned by 
a resident of Jersey City, cannot be said to have been furnished a 
Soreign vessel. It would be physically impossible for a vessel lying 
at Jersey City wharf to be out of the port of New-York. 

The Kosciusko was, therefore, whether lying at Jersey City or New- 
York, in her home port and a domestic vessel, and there would be no 
lien for supplies except asfgiven by the State law, and that lien was 
discharged by the vessel leaving the port of New-York on and previ- 
ous to August 10th, in twelve days after any such departure, and im- 
mediately after she left the State on the 12th and 16th August. Han- 
cow v. Drumming ; C. Hill, 494, opinion of Judge Betts in Haight v. 
Steamboat Alida. 

II. Should the Court hold differently, and that she was a foreign 
vessel, then there can be no lien for that part of the claim for sup- 
plies furnished at Jersey City, where the owner resided previous to 
12th June, 1851. } 

III. Tho lien of the mortgagees poe June 13th, 1850, was not 

VOL. XI. 
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affected by the statute of the United States relating to the recording 
of conveyances of vessels subsequently passed, and which went into 
effect October 1st, 1850, as the statute did not profess to and could 

ave no retroactive effect on prior mortgagees. 1 Kent Com. 455; 
Johnson v. Bunell ; 2 Hill, 238. 

IV. The lien under which the claimant holds, was prior in time to 
that of libellant, followed the boat wherever she went, was recorded 
and visible, was consummated by a possession under the mortgagees 
prior to the filing of the libel, and that possession could not be divested 
by the libellant claiming under a subsequent lien and of equal grade 
without payment, and the equity of redemption was foreclosed by the 
sale under the mortgages. 


Betts, District Judge——The remedy im rem in this Court for 
supplies and repairs furnished a vessel foreign to this State, 
within the port, is in conformity to the maritime law, and is no 
way governed by the local law, but if the vessel be a domestic one, 
this Court affords no remedy 7 rem unless a lien be given by the 
State law. 

This case rests on two questions : first, whether the demand of the 
libellant, or any part of it, was ever a lien on the vessel, and, second, 
whether, if the lien ever existed, it had been discharged when this 
suit was instituted. 

Before stating the facts from which these propositions are drawn, it 
is proper to dispose of an objection taken to the competency of the 
claimant to intervene in the case. It is placed upon the ground that 
when his answer was filed he was only mortgagee of the vessel, hav- 
ing no proprietary interest in her. 

It is sufficient to say, the libellant does not pursue the pro 
course to avail himself of the objection; after an answer has 
been received, and a replication filed to it, and the cause been 
brought to hearing upon merits, a libellant cannot be allowed to in- 
terpose an exception that the claimant had no legal right to contest 
the case. 

A proper allegation should have been filed, putting that fact in issue 
reliminarily, and, if that is omitted, the libellant will be regarded as 
aving waived the irregularity. But it appears, upon the stipulation 

of the parties, that the claimant was in possession of the vessel, 
claiming the right to hold her under mortgage incumbrances, and a 
mortgagee in possession would have a possessory interest sufficient to 
entitle him to intervene and contest claims upon the vessel, which 
would supercede and oust his right. 

This objecticn cannot, in either view, avail the libellant. 

The steamboat Kosciusko was owned by Clement M. Hancox, and 
enrolled by him in the port of New-York, April 12th, 1850. She was 
built in this State, and her owner, at the time of her enrolment, and 
until May, 1851, resided in this city. He has resided in Jersey City, 
in the State of New Jersey, since May Ist, 1851. 

It is agreed in the written stipulation between the parties, that the 
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libellant resided in the city of New-York, and as a shipwright, in 
June, July and August 1851, furnished labor and supplies to the 
steamboat, at the request of her then owner, amounting to $233,57, 
which sum, with interest from August 8th 1851, is now due. That 
the steamboat was taken to Jersey City December 19th 1850, and 
remained there undergoing repairs to June 20th 1851, and the servi- 
ces, materials and supplies charged for up to August 8th were furnished 
the boat at Jersey City, and during that period her owner resided at 
that place. 

The items of account sued upon and attached to the libel, commence 
May ist, 1851, and terminate August 8th, 1851. 

Clement M. Hancox mortgaged the steamboat June 13th 1850, to 
Joseph W. Hancox then residing in New Jersey, to secure the pay- 
ment of $2546,59, with interest from the date, payable on peemet. 

On the same day he executed another mortgage on the boat to 
Clement D. Hancox, of New Jersey, to secure the payment of $2,500 
with interest thereon from November 3d, 1849, payable on demand. 
These —— were given as security for monies loaned by the mort- 
gagees for the purchase of the boat and to pay for supplies and applied 
by the mortgagor to that purpose. 

Both mortgages were registered the same day in the office of the 
Register in the city of New-York, pursuant to the provisions of the 
State Statute (2 R. 8. 71, § 9,10). The mortgagor continued in pos- 
session of the steamboat. 

Copies of the mortgages were filed in the Register’s office June 3d 
1851, to secure a renewal of the register notice. 

The mortgages were not recorded in the Collector’s office of this 
port, pursuant to the provisions of the act of Congress of July 20th, 
1850. 

That act provides that no bill of sale, mortgage, hypothecation or 
conveyance of any vessel, or part of any vessel, of the United States, 
shall be valid against any person other than the grantor or mong 
his heirs and devisees, ot 4 persons having actual notice thereof, unless 
such bill of sale, mortgage, hypothecation or conveyance be recorded 
in the office of the collector of the customs where such vessel is regis- 
tered or enrolled (9 U.S. Stats. 440). 

August 19th 1851, the — took possession of the steam- 
boat under those mortgages. On the 23d of August the libel in this 
cause was filed and the boat was attached by the marshal. Joseph 
M. Hancox bonded her on that arrest and continued in possession as 
mortgagee till September 3d, 1851, when she was sold by virtue of the 
two mortgages and was bought by Joseph M. Hancox. On the same 
day Clement M. Hancox executed to him a bill of sale of the vessel. 

The claimant regards the proceeding as one under the lien law of 
New-York, and, accordingly, makes the defence by his answer, that 
the steamboat was a domestic vessel and that the lien, if one ever 
existed, had been discharged by the boat having repeatedly left this 
port for others, and also gone out of the State before suit brought. 

The libellant alleges thatshe was a foreign vessel and subject to his 
demand by the general maritime law. 
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An intermediate point also arises in the case as to the liability of the 
vessel in this Court im rem, for labor and supplies furnished her in 
New Jersey. 

A vessel is personal property and governed by the laws regulating 
personal property in respect to mere questions of Hemgiy | and in- 
cumbrances, and, consequently, as a general principle, it follows in 
locality the residence of the owner. 

It becomes part of the wealth of the State of which he is a mem- 
ber, and goes, on his decease, wherever it may at the moment be 
situated, according to the appointment of his domiciliary law. 

The register and enrolment acts of the United States no further 
touch the question of ownership of vessels than regards the national 
character of the owners (Abbott 39, 115; 3 Kent 138). 

It is nowhere required that a vessel shall be registered at the place 
she is owned, nor does the registry express or import more than that 
the owner is a citizen of the United States. 

When Clement M. Hancox removed his domicile to New Jersey, 
the vessel then belonged to him, became a part of his estate there, 
and, in relation to the domestic laws of New-York, a vessel foreign to 
this State. Not only was that so by legal intendment in this case, but 
the steamboat was actually with him in his possession, within the 
State of New Jersey until June 20th, 1851. Her coming into this 
port afterwards to transact business, or as her place of entry and de- 
parture on trading voyages, did not change the ownership and consti- 
tute her a New-York vessel. 

Up to June 20th 1851, the labor put upon the vessel and the sup- 

lies sent her, were all furnished in New Jersey on board her at her 
on dock. 1t is not proved that the laws of New Jersey provided a 
lien in favor of the libellant for those charges, and none is raised by 
the general maritime law. 

The credit will be presumed to have been given the owner person- 
ally. 

This point has heretofore been considered and decided in this Court 
and ruled the same way, and that decision, on appeal, was affirmed 
by the Cireuit Court (Zhe Sloop Teller, 1839, M. 8. S. Decisions). 

The stipulation between the parties does not discriminate the portion 
of the account of the libellant which applies to credits given the 
steamboat when actually lying within the district. 

The defence to that branch of the demand is, that if any lien arises 
under the State Statute, it is released and avoided by the boat being 
allowed to depart from the port either out of the State or a period of 
more than twelve days before suit brought; or, if the lien is given b 
the maritime law and is not sought for under the local statute, that the 
mortgage security to the claimant is anterior to it in date and takes 
precedence as a legal incumbrance. . 

Itis admitted by the stipulation that besides various preceding 
departures from the city on excursions, the boat left on a charter to 
Newark the 16th of August, and went from that place the 17th to 
Shrewsbury, where she broke down ; and it was conceded on the argu- 
ment that she was brought back in @ disabled condition, and was 











THE NEW-YORK LEGAL OBSERVER, 45 
U. S. District Court.—Henry B. Thomas v. The Steamboat Kosciusko. 








arrested in this action after her return, and after possession was taken 
of her by the mortgagees under their mortgages. 

It is manifest upon that statement of facts, that the lien authorized 
by the State law, if any accrued, had been discharged under the ex- 
press condition of the act, on the steamboat leaving the State the 16th 
of August for Newark and Shrewsbury (2 R. 8. 493, § 1, 8). The 
maritime law, however, afforded a lien for the supplies furnished her 
within this district, she not then being a domestic vessel, and a reason- 
able time to enforce it. The creditor was not bound to pursue his 
lien before the vessel left the port of refitment, and proper diligence 
was employed by arresting her on her first return, little over a week 
after the debt had entirely accrued. So long as the boat continued a 
foreign vessel, the creditor was not bound to put each demand in suit 
as it arose, but could furnish repairs and supplies to her when her ne- 
cessities required them and consolidate the demands in one action, 
there being no unreasonable delay amounting to laches, in prosecutin 
the claim. The credit commenced after June 20th and terminate 
August 8th, and the libel was filed August 23d, a period in the whole 
of scarcely two months. 

The defence to this part of the demand must accordingly depend 
upon the validity of the mortgage security against the libellant. 

The debt sued for was due the libellant by admission of the stipu- 
lation, on the 8th of August 1851, and became then a lien or charge 
upon the steamboat, but did not acquire a priority to liens subsisting 
at the time. 

Had the boat been then owned or situated within the State, the 
registry of a mortgage upon her, according to the law of the State, 
would have given a priority of security over a tacit lien, accruing for 
reparations and supplies to the vessel. 

ut on the change of the residence of the owner, taking with him 
the property, to the place of the residence of the mortgagee and with 
his full knowledge, the local law ceased to act upon the subject, and 
the mortgagee took no other security from the mortgage than accrued 
under the laws of the State of New Jersey, the place of their mutual 
residence, or the general law. The statute respecting mortgages of 
personal property, does not apply to mortgagors and mortgagees resi- 
dent out of the State, or affect property in the actual possession of the 
mortgagor unless it be within this State when the mortgage is given, 
(2 R. 8. 71, § 10,) otherwise the general doctrine governs the subject, 
and, the property being transitory, it belongs to the place of the owner’s 
residence (Story Com. Laws, § 376). 

The creditor is not chargeable with notice of the existence of a 
mortgage on a foreign vessel, because of its registration in the registry 
of the city of New-York unless the mortgagor and vessel be there 
when the mortgage takes effect. That was notso in June 1851, when 
the mortgage notice was renewed, and being a non-resident, the mort- 
gagee is not within the provisions of the renewing act (Blatch. Stats., 
737, § 2). But, independent of that point, in my opinion, the act of 
Congress of July 29th, 1850, applies to this case and governs the 

rights of the mortgagee in respect to his lien on the steamboat. 
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That act was not passed until after the mortgage was executed, and 
did not go into operation until October 1850, and undoubtedly for one 
year, (to June 13th, 1851), the incumbrance could be legally secured 
by the State registry, provided the mortgagor continued to reside in 
the State for that time, as both he and his property would be subject 
to the State law, and his creditors would be bound to take notice of the 
provisions of the State law in respect to them; statutes in relation to 
the registry of mortgages enure as appointments of a method of 
giving notice of the encumbrance, (4 Kent, 170,) and, in the case of 
mortgages of personal property, the renewed entry or registry must 
be made at the residence of the mortgagor to constitute a statutory 
notice (2 R. Stat. § 2). 

But had the notice in June, 1851, been sufficient under the State 
law, the act of Congress was then in force and would have applied 
to the case had the mortgagor continued to reside here, and have 
prevented that proceeding giving any security unless the mortgage 
was also recorded in the Collector’s office. The United States statute 
was then no less the law of notice than that of the State, and if it 
had not become the exclusive law in that respect, it must at least have 
as much effect as a State act to the same purport. 

When the defence of an outstanding mortgage on a vessel is set 
up by a mortgagee in an United States Court, even where it might 
retain priority by the local law, as against a tacit lien without re-re- 

istry, the mortgage becomesfsubject to the requirements of the United 
States act, and can be of no efficacy without being recorded as that 
act directs. 

If the two legislations subsist together, that of the State certainly 
cannot be claimed to extinguish the act of wr ee and in this Court 
the mortgagee must prove his compliance with the latter act to be 
entitled to any advantage from the instrument as an encumbrance, the 
act declaring it shall not be valid against any person other than the 

rantor alle privies and those having actual notice of it(§1). In 
the absence of that record evidence, the mortgage must be held invalid 
as against the libellant, no actual notice to him of its existence having 
been proved. 

The credit on which the action rests commenced after such re-regis- 
try, to wit, June 20th, and accordingly I must pronounce that the lien 
of the libellant takes priority of the mortgages (the mortgagees being 
out of possession) set up in this case against his demand. 

The sale under these mortgages to the claimant is to be presumed 
regular and valid, but the purchaser took the vessel subject to the lien 
then subsisting in behalf of the libellant. 

Ordered that the libellant recover the amount due him for labor and 
repairs furnished the steamboat within this district between June 20th 
and August 8th 1851, with interest from August 8th 1851, and that 
it be referred to a Commissioner to ascertain and report the amount. 

It is further ordered that the libel be dismissed as to the residue of 
the demand, and that the question of costs be reserved until the 
coming in of the report of the Commissioner. 
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Superior Contrt. 
(Of the City of New-York.) 
Before DUER, CAMPBELL, and BOSWORTH, Justices. 


Carvin Sweezy anp Wire, Lespondents, against Jamus THayEr, 
ApministraTor, &¢., Appellant. 


EQUITY OF REDEMPTION OWNED BY MINOR DEEMED REAL ESTATE. 


When the equity of redemption is owned by a minor, at the time of a sale of the 
mortgaged premises under a decree of foreclosure, and a surplus arises, his interest 
therein is deemed real estate, and will be disposed of as such at his death, if he dies 
under age, although the surplus has been invested by the Court in personal securities 
for his benefit. Where an infant’s real estate is converted into money for a particular 

urpose, the whole surplus, after satisfying such pups will be regarded as land. 
The Court will not allow a conversion thus produced to have the effect of altering his 
power of disposition over his property, so that he may dispose of it as money, when he 
could not asland. They will so control the proceeds until he becomes of age, that he 
may take it as money or land, as he may elect. Ifhe dies under age, it will be subject 
to the same law of succession that the property would which produced it. 


The facts are fully stated in the opinion of the Court. 
S. A. Crapo, for Appellants. 
Gerardus Clark, for Respondents. 


By the Court—Boswortu, J.—Joseph O. Bogart being seized of 
certain lands, mortgaged them prior to 1835, and died seized of such 
lands subject to the said mortgage. 

On his death they descended to his daughter, Jane L., who after- 
wards married John A. Willis. Jane L. died in October, 1842, 
seized of the lands, subject to the mortgage, leaving her surviving 
her husband and Charles Henry Willis, an infant son. 

In 1844 proceedings were instituted to foreclose the mortgage; and 
under a decree of sale, the whole premises, being a single lot, were 
sold. John A. Willis and his father were parties to the suit. 

The proceeds of the sale, after paying the mortgage debt, produced 
a surplus of $4175, which sum was paid into Court to abide its order. 

John A. Willis died in 1845. On the 5th of December, 1846, 
Lucius Robinson, then a master of the Court to whom it had been 
referred to ascertain and report to whom the surplus belonged, 
reported that it belonged to Charles Henry Willis, whisk report was 
confirmed by order of the Court. 

Subsequently the money was invested in bond and mortan e for the 
benefit of Charles Henry Willis by order of the Court, and the accru- 
ing interest was paid from time to time to his guardian for his use. 

Charles Henry Willis died in November, 1850, at the age of 
eighteen years, unmarried, and leaving no issue, nor father, mother, 
brother or sister, nor any grand-parent on the mother’s side. He left 
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him surviving, the plaintiffs, Sarah Sweezy, wife of Calvin Sweezy, 
and Josephine O. Webster, wife of Daniel Webster, the only sisters 
of his mother; and also John Willis, the grandfather on the paternal 
side, who is living. 

The mortgage in question contained the usual power of sale, and a 
covenant to render the surplus if any to the mortgagor, his heirs, 
executors, administrators and assigns. 

After the death of Charles Henry Willis, and on the 29th of April, 
1851, the defendant was appointed adininistrator of his estate, and, as 
such, took possession of the securities in which said surplus money was 
invested. 

Murray Hoffinan, Esq., the referee to whom the action was referred, 
decided, on these facts, that the securities in which said surplus was 
invested must be regarded as real estate for the purposes of descent 
and devolution, and, therefore, belonged to the plaintiffs: his maternal 
aunts. A judgment was entered on the report directing the monies in 
the defendant’s hands to be paid to the plaintiffs. The defendant 
appeals from the judgment, and the question sg on the appeal 
is, were these securities, on the death of Charles Henry Willis, to be 
regarded as real or as between his heirs and next of kin as personal 
estate. 

On the part of the plaintiffs it is contended that the fund being the 
proceeds of real estate belonging to an infant, will be treated as land 
until some one entitled to it, and of legal capacity, shall elect to take 
it as money. 

That the Court had no power to decree a sale, for the purposes of 
conversion, of more of the land than was sufficient to pay the mort- 
gage debt, and costs of the suit, and that having sold the whole, as a 
matter of necessity, the premises being a single lot, the character of 
the surplus was not and could not be oneal into personalty by the 
Court, but that it was held by the Court as a resulting trust until his 
death, on which event it descended to his heirs at law as if it had 
actually remained real estate. 

On the other hand, the defendant insists that the realty having been 
actually converted into money in the life-time of Charles ony illis, 
by a Court of competent authority in the legitimate exercise of its 
powers, and in pursuance of a contract made by the ancestor of the 
estate, and subject to which it had descended to the latter, the surplus, 
at the time it arose and the right of Charles Henry Willis to it was 
determined belonged to him as the owner of the land which had pro- 
duced it, but that it belonged to him as money and not as land. That 
the claims made to it, by his heirs and next of kin, must be determined 
by the actual character of the property as it existed at his death and 
not by the character of the property which had produced it. That, 
having been lawfully converted into personal property in his life-time 
and being actually such at the time of his death, it must be distributed 
as — property, and therefore belongs to John Willis, the pater- 
nal grandfather, who was the next of kin. 

The argument in support of the plaintif’’s proposition is based 
partly on the principle established by a long series of decisions in cases 
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arising under wills, by which it is settled that land devised to be sold 
and turned into money, is treated as money, and money bequeathed to 
be invested in land, is treated as land and will descend, as such, until 
some one entitled to it in his own right and capable of electing, has 
manifested an intention to receive it in the form and character in which 
it actually exists. Courts of equity treat such property for most pur- 
poses precisely as if the directions contained in the will, or the terms 
of an ancestor’s contract respecting the property, if the rights of 
parties depend on such a contract, had been specifically executed. 

They regard the substance, and not the forms of agreements and 
other instruments, and will give them the precise effect which the 
parties intended, and, in furtherance of, and for the purpose of exe- 
cuting such intention. 

When a Court of Equity is required to determine between persons 
claiming such property by the right of succession, it treats it as prop- 
erty impressed by the will or act of the Wises J who is the ultimate 
source of title, with a specific character different from that in which it 
is found, and disposes of it as continuing to possess that character, until 
some one entitled to the whole beneficial interest has elected to take 
it in the form in which it is found, or has received it under a perform- 
ance of the contract, or in execution of the provisions of the will by 
which the original right to it was created. 

Cray v. Leslie, 3 What 563; 2 Story’s Equity, §§ 790, 791, 792, 
and 793, and cases there cited; Law Library, vol. 49, p. 560, &c.; 
Stagg, Executor, &c., v. Jackson and Wife, 1 Coms. 206; T. Hare, 
299; Grffrth v. Rickets ; Same v. Lunell. . 

It is evident, from these cases, that a Court of Equity will not divest 
property of the character in which it finds it, or which it finds im- 
pressed upon it, except at the instance of some party having the right 
to invoke its interposition for such a purpose. The only party who 
can ask to have this done must be one entitled to the whole beneficial 
interest in the property, and who has a right to convert it himself from 
one form to another, and who is of legal capacity to make an election. 

It is the constant rule of Courts of Equity to hold lands purchased 
by the guardian with the infant’s personal estate or with the rents and 
profits of his real estate, to be personal and distributable as such ; and, 
on the other hand, to treat real property, turned into money, as still 
for the same purpose real estate. And when the Court directs any 
change of property, it directs the new investment to be made in trust 
for the benefit of those who would be entitled to it, if it had remained 
in its original state. 

2 Story’s Eq., § 1357. 

In Ware v. Pophill (11 Vesey 278), Lord Eldon said that such a 
declaration is ba because that is the law — to the case of 
an infant. The declaration in the order or decree “ does not create 
the right, but it is a declaration of a pre-existent right to have the 
property secured.” 

In cx-parte Phillips (19 Ves. 122, 123), Lord Eldon said :—“In 
the case of the infant, it is settled that as a trustee out of Court cannot 
change the nature of the property, so . Court, which is only a trus- 

VoL. XI. 
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tee, must act as the trustee out of Court; and finding that a change 
will be for the benefit of the infant, must so deal with it as not to affect 
the powers of the infant over his property even during his infancy, 
when he has powers over one species of property and not over the 
other. It may be for the benefit of an infant, in many cases, that 
money should be laid out in land, if he should live to become adult ; 
but if not it is a great prejudice to him, taking away his dominion, by 
the power of disposition he has over personal property, so long before 
he has it over real estate. The Court, therefore, with reference to his 
situation, even during infancy, as to his powers over property, works 
the change, not to all intents and purposes, but with this qualification, 
that, if he lives, he may take it as real estate, but without prejudice 
to his right over it, during infancy, as personal property.” 

If this surplus was personal estate for all purposes, from the moment 
of the sale, the infant might have disposed of it by a will in writing at 
any. time after he became eighteen years of age (2 R. S., 60, § 21). 
He had attained that age before he died. 

If it is to be treated as real estate, he could not devise it until after 
he attained the age of twenty-one years (2 R.S8., 57. § 1). 

Hence, it is obvious that section 180 of the statute entitled “ of 
a in relation to the conveyance of lands by infants, and the 
sale and disposition of their estates,” was merely declaratory of what 
was deemed to be a well settled principle of equity jurisprudence. 
That section declares that no sale made pursuant to that act, “ of the 
real estate of any infant, shall give to such infant any greater or other 
interest or estate in the proceeds of such sale than he had in the estate 
so sold, but the said proceeds shall be deemed real estate of the same 
nature as the property sold.” 

In this case the infant’s property was not sold under this act. It 
was sold as a matter of necessity, as the mortgaged property was a single 
lot. It was real estate of the infant when the law through the inter- 
position of the Court of Chancery began to operate upon it. It was 
no part of the object or purpose of the foreclosure suit to effect the 
estate of the infant or the nature of his property, or his power of dis- 
position over it during his infancy. The sole purpose and object were 
to sell enough to pay the mortgage, debt and costs of the suit. If 
enough and no more could have Tees sold separately, to satisfy that 
object, without any yeaemes to the owners of the equity of redemp- 
tion, only so much would have been sold, and the residue, which would 
have belonged solely to the infant on the death of his father, would 
have been real estate in which he would have had an absolute estate 
in fee simple. But having regard to his interests it became necessary 
to sell the whole premises. Having sold the whole, the Court which 
ordered the sale will hold so much of the surplus as represents the 
infant’s interest and estate, as real estate until he becomes of age, or 
will dispose of it as such if he dies before that event happens. 

In Moris et al. v. Murgalroyd et al.(1 J. Ch. R., 119-130), Chancellor 
Kent held, in a case of a surplus arising from a sale of mortgaged 
premises, which took place after the death of the mortgagor intestate, 
end while some of his heirs were infants, that the corpina was part of 
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the real estate, would go to their heirs and would be assetts in their 
hands. And although the Court applied the surplus to pay debts of 
the mortgagor on account of his personal estate being insufficient for 
the purpose, it refused to allow his administrator to distribute it as 
personal estate, in which event it would have been absorbed, as the 
law then was, in paying a judgment which had been confessed by the 
administrator, but treated the surplus as equitable assets, and distrib- 
uted them as such rateably among all the creditors. 

The case of Lloyd v. Hart, Admin., &e., of Evans (2 Barr, 478) is 
a recent one, was fully considered. If correctly decided, the princi- 
ple involved in the decision is conclusive as to the rights of the parties 
in this case. A sale of the real estate of a lunatic was ordered for the 
purpose of paying his debts, and was made by his committee pursu- 
ant to an order of Court, and there was a surplus of over $3000. 

After his death there was a contest between his heirs and next of 
kin in relation to the surplus, and each claimed it. The Court below 
held that it was to be treated as personalty and that it belonged to the 
next of kin. It rested its decision on the principle contended for by 
the defendant in this case; that the conversion had been made by 
order of a Court of competent authority, and, therefore, could not be 
taken to be a wrongful conversion ; that the heir had no such equity 
as would induce the Court to inquire into the origin of the fund; 
that the parties claiming it must take it as they found it at the time 
of the death of the intestate. 

The act of the Legislature which authorised the sale was silent as to 
the consequences of a conversion, and made no provision whether the 
surplus, if any arose, should be deemed personal or real estate. 

A writ of error was brought and the judgment below reversed. The 
Court after adverting to the leading cases of conversions directed by 
wills said that, ‘‘ from these it appears that the —— character of 
the property when legally converted, depends on the will of the devisor 
collected from the purpose to be answered by it, but the committee 
had, in this instance, no will to exercise or power to convert, as a 
devisor has, from motives of mere caprice, or for any mote not au- 
thorised by statute. The sale was for the maintenance of the lunatic 
and payment of his debts. Consequently what remained when that 
was accomplished retained the impress of real estate. 

See 2d Yeates R. 261; Deller v. Young; In re Teghiman 5; 
Wharton 64; Scull v. Penigen 2; 2 Dev. and Bat. Eq R. 144. 

March v. Bemer (6 Tredell’s Eq., R. 524), was decided by the Su- 
preme Court of N. C. in 1850. It related to a surplus produced by 
the sale of land which had descended to an infant. The sale was made 
under the decree of a Court of Equity, to create funds to pay debts 
owing by one Wilson, the intestate, who died seized of the lands. The 


sale was made in the life-time of the infant, and a surplus of $639,64 
was actually paid by the Clerk and Master, who made the sale, to the 
guardian of the infant. The infant afterwards died under age and 
unmarried. A bill was filed by her heirs at law to procure a decree 
that this surplus be deemed land and be paid to them, and a decree to 
that effect was made. 
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The Court inits opinion said that, “when a Court of Equity orders 

a sale of the real estate of an infant, in order to raise money for a 

articular purpose, it would not, — its own principles and indepen- 
ion of any provision by statute, allow its decree to affect the rights of 
succession to a surplus remaining after answering that purpose. The 
money stands for the land of which it was the proceeds.” 

That the fact that the surplus had been paid to the infant’s guardian 
made no difference. The acts of that person, or the dealings between 
him and the infant’s administrator, could not change the equitable 
nature of the fund so as to disturb the rights of the heirs at law. 
The Court decided that the interest which had accrued during the 
infant’s life-time was personalty, but that the capital and interest that 
accrued thereon subsequent to her death belonged to the heirs at law. 

The purpose of the sale, in the present case, was to satisfy the mort- 
gage debt and the costs of the foreclosure suit. Except as a matter of 
necessity, the Court would not have converted into personalty more of 
the premises than was sufficient to answer that purpose. That purpose 
was fully answered by the application of a part of the proceeds. 

The principles upon which the Court acts, and by which it is governed, 
will not allow it to regard the surplus as property of a different nature 
from that which produced it. If land has been converted, it will treat 
the proceeds as land, until the infant is capable of electing and actually 
elects to take it as money. 

If a different rule obtained, the infant, in this case, as he lived until 
he attained the age of eighteen years of age, might have bequeathed it as 
money. If it had not been converted, he could not have devised it 
until after he was of full age. So, on the other hand, if his money is 
ordered to be invested in real estate and is so invested, the Court will 
treat the land as money. On any other principle the act of the Court 
would deprive him ofa right, created by statute law, to bequeath his 
personalty on attaining the age of eighteen years. I am inclined to 
think that the true ground of the rule is the one stated by Lord Eldon 
in ew-parte Phillips, and that it is not based upon any supposed equity 
of the next of kin to succeed to the personal and of the heirs to take 
the real estate, and to have it retain the character it possessed when 
the infant’s title accrued, until his death, or until he becomes of age. 

But whatever may be the true reason of the rule, Courts of Equity 
seem to have acted uniformly upon the principle that, in converting 
the real estate of an infant fora particular purpose, they had no power 
to convert, to all intents and purposes, any more than was required to 
answer such purpose. And that if incidentally it necessarily hap- 
pened that more was converted, it was their duty to treat the excess or 
surplus as property of the same nature as that converted, and to dispose 
of it accordingly among those claiming by the rights of succession. 

We regard this principle to be well settled, and that § 186 of 2 R. 
S. 195, is but a legislative declaration of this principle. That it must 
be applied and enforced in all cases of a surplus arising from a sale 
of his lands under the decree of a Court, as well as where a sale is 
made for either of the purposes specified in that act. 

The only case cited apparently in conflict with the rule and the 
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decisions referred to, is that of Bogart v. Freeman 10, Paige 492. 
That was a contest in relation to a surplus arising from a sale under a 
decree of foreclosure. The report of the case states that “ E. Free- 
man, the elder, widow of the mortgagor (who died before the sale), 
was grantee in fee of the mortgaged premises,” when the decree was 
entered. ‘ But in fact she was only entitled to dower in the equity of 
redemption. She held the residue in trust,” one-eighth thereof for 
each of her seven children and one-sixteenth for each of two grand- 
children. After her death there was a litigation respecting the surplus. 
The Chancellor assuming that certain of the children me grand-chil- 
dren, who were dead, had died infants, decreed that their shares of 
the surplus must be deemed personal and not real estate, and that they 
belonged to their next of kin. 

No authority is cited in support of the proposition. It does not 
appear from the report, what was the nature of the trust, nor whether 
the instrument by which it was created did not direct the land to be 
sold after her death, and the proceeds divided as money between the 
children and grandchildren. If such was the fact, the decision is in 
harmony with the well settled rules relating to equitable conversion. 
There is nothing in the facts stated which makes it necessarily con- 
flict with the authorities cited. 

In Graham v. Dickinson, 3 Barb. 169, real estate devised was sold 
after the death of the testator to supply a deficiency in his personal 
estate. One-seventh of the land so sold belonged to the complainant’s 
wife as such devisee. Sufficient of the proceeds was applied to pay 
the debts, and the residue was paid over to the devisees. Hence the 
whole proceeds were actually disposed of. Complainant’s wife subse- 
quently died without having had any issue, and he was appointed 
administrator of her estate. 

Subsequently to her death, the executors of her father’s estate rea- 
lized a large sum of money from a claim of the estate against the 
French Government, and the complainant filed a bill, as administrator 
of his wife, to recover one-seventh of this fund, as a substitute for 
part of her real estate which had been sold to pay debts primarily 
chargeable upon tlie testator’s personal estate. 

The executors resisted the claim on the ground that the fund was to 
be considered real estate at the time of the death of complainant’s 
wife, and that it belonged to her heirs at law and not to her personal 
representatives. The Chancellor decided that the fund must be treated 
as personalty, and that it belonged to the plaintiff as administrator. 

he report of the case states expressly that it did not appear by the 
pleadings or proofs in the cause whether the marriage of complainant 
took place before or after the sale of the real estate of his wife. 
Neither does it appear that she was then under age. If of full age 
and a femme sole, and nothing to the contrary appears, then the 
decision is in harmony with all the cases which hold, that where real 
estate is converted by operation of law, in the life-time of an adult 
owner, the surplus, if there be any, will be treated as money, and at 
his death will be distributed as such. 

Banks et al. v. Scott, 5 Mad. 500; Diwon v. Dauson, 2 Sim. and 
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Stew, 327, 329; Flanagan v. Flanagan, Law Lib. p. 578, and what 
Lord Eldon, in his argument in Ackroyd v. Smithson, says of the 
grounds on which the former was decided. 

Graham v. Dickinson (p. 184) is in conflict with all the authorities, if 
it is to be deemed a decision that the rule which it asserts applies to 
a surplus arising from the sale of an infant’s real estate. As the 
report of the case does not state that the heir was either an infant or 
married at the time of the sale, and as no authorities were cited ap- 

licable to a surplus arising from the sale of an infant’s land, it. cannot 
be said to decide a question that does not appear to have arisen or 
been discussed. 

We are of the opinion that there is nothing decided in either of 
those causes at variance with the rule uniformly acted upon by Courts 
of Equity, that a surplus, arising under such circumstances as this, 
must be treated as land, until the infant to whom it belongs has 
reached an age at which he is capable of taking it as money and has 
elected to so take it. Up to the time of his death, he was inlaw 
incapable of making an election. It must, therefore, be regarded and 
disposed of as it would have been if it was in fact land. e concur 
in the opinion that the referee decided the law correctly. The judg- 
ment appealed from must be affirmed. 














N. DQ. Common Pleas. 
(November General Term, 1850.) 
Before INGRAHAM, first Judge, and DALY and WOODRUFF, Judges. 
Spres against Boyp. 


A mortgage containing a trust for the use of the mortgagor, is void in law as against 
creditors, and there is no question of intent in such a case to be left to a jury. 

A debtor mortgaged the contents of his store and dwelling house, “and also such personal 
property as may hereafter be in said premises, or which may be substituted for such articles 
as may be sold in the course of my business.” Held that the mortgage, as against creditors, 
was void upon its face as creating a trust in violation of the statute for the use of 
the mortgagor. 

What the parties intended appears upon the face of the instrument, and the question 
whether or not it is in violation of the statute, is a question of law. 

Where, upon a contract valid upon its face, there has been no delivery of the property 
or change of possession, or where the motive imputed is to hinder, delay and defraud 
creditors, the question of intent is for the jury. But where, from the terms of the con- 
tract itself, it appears that a trust has been created for the use and benefit of the person 
making the conveyance, the question is one of law to be determined by the Court. 

The ease of Smith and Hoe v. Acker, 28 Wend. 658, commented upon and explained. All 
that was determined by that case is that though an immediate change of possession be 
practicable, the transaction is not necessarily fraudulent in law, but the party claiming 
the title to the property may give evidence to show bona fides, and, upon the evidence 
so given, the question of the existence or the absence of a fraudulent intent becomes 
a question of fact which must be submitted to the jury. 

Their tinding, however, is not conclusive, but may be set aside as upon any other question 
of fact if clearly against the weight of evidence, and in respect to the relevancy of 
testimony to show bona — the Court may exercise the same power in admitting or 
rejecting evidence that they would do upon the trial of any other issue. 
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It has never been held in this State that a mortgage which, by its terms, creates a trust 
for the benefit of the mortgagor, involved any question of fact to be left to a jury. 

Such a mortgage will not, as against creditors, give a title to so much of the Property as 
may be described or specified in the mortgage, the illegal trust vitiates the whole 
instrument. 


It will not alter the case that the mortgagor took possession, the creditor having acquired 


alien upon the property when the execution was delivered to the sheriff and the sheriff 
having levied before the mortgagee took possession. 


Appeal from the Special Term. 


The facts of the case will sufficiently appear by the opinion of the 
Court. 


Charles T. Porter, for Appellant. 
George S. Still, for Respondant. 


Daty, J.—The plaintiffs brought this action to recover the value of 
the stock and fixtures of a Drug store, taken upon an execution under 
a judgment obtained by the defendants, against one Numeister. The 
a claimed the property by virtue of a mortgage executed by 

eumeister to one Moring, and which had been assigned by Moring 
to the plaintiffs. The mortgage was executed by Numeister on the 
20th of November, 1849, and was given to secure the payment of a 
promissory note, made by Neumeister, for $2,200, bearing even date 
with the mortgage, and payable to the order of Moring six months 
after date. The mortgage was duly filed on the 16th of January, 
1850. The mortgage was assigned to the plaintiffs before the prom- 
issory note became due on the 20th of March, 1850, and on 
the 25th of April, 1850, Neumeister endorsed a consent on the 
mortgage by which he agreed that the plaintifis might take immedi- 
ate possession of the mortgaged property, the same as if it was then 
due and the conditions forfeited, and sell and dispose of it to the best 
profit they could obtain, rendering, after the payment of the sum 
secured by the mortgage, the surplus, if any, to Neumeister. In 
which endorsement Neumeister declares that the consent is given in 
view of his inability to pay the note, and to prevent a sacrifice of the 
property. On the same day the plaintiffs executed a power of attor- 
ney to George 8. Still to take possession of the property, as their 
agent and attorney, and dispose of it according to the terms of the 
mortgage. By virtue of which authority, Still, on the same day, 
directed one Smith to take possession of the store and contents, who 
went there for that purpose, the sheriff having previously levied, 
though the property was not taken by him until the following day. 

The mortgage, after specifying as the property conveyed, the goods, 
merchandize, medicines, preparations, apothecay apparatus and ma- 
chines of every kind, counters, shelves, weights, scales and fixtures 
and personal property, including the mortgagors household furniture 
and effects, then in the store and house No. 166 Prince St., contains 
the following clause, “and also such personal property as may here- 
after be in said premises, or which may be substituted in place of such 
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articles as may be sold in course of my business. Upon the trial 
Neumeister was examined as a witness and testified that he owed 
Moring over $750 for the purchase of the store. That Moring made 
advances to him up to the time when the note and mortgage was 
given. That the note and mortgage, though dated the 20th of No- 
vember, 1849, (the latter purporting to have been executed upon that 
day), were given in the middle of January, 1850. That on the 5th 
of December, 1849, he confessed a judgment to Moring in the Su- 
preme Court, intended to secure the same debt, which confession ‘of 
judgment appears to have been entered upon the 16th of January 
following, and, by the affidavit accompanying which, it. purports to 
have been confessed upon the note before referred to, the original con- 
sideration of which is stated to have been money advanced by the 
plaintiffs to the defendants, at various times and in various amounts, 
from the 20th day of September to the 20th of November, 1849. 
That he did not know how the note came to be $2,200. That he never 
gave Moring any other memorandum of indebtedness. That he knew 
that it was the amount loaned and that it was all cash. He further 
testified that when the mortgage was given, it was understood that he 
was to remain in possession of the property, and to continue his busi- 
ness, buying and selling. That he did so continue it until he was sold 
out. That after the mortgage was given he sold between $300 and 
$400 worth of goods out of the store, and bought goods with the 
money received. That he bought about $90 worth, and that the goods 
so bought went into the store. In another part of his examination he 
said that $200 or $300 worth might have been bought up to the time 
when the inventory was taken of the contents of the store in May. 

Upon this state of facts the — rested, and the defendant 
moved for a nonsuit, first upon the ground that the consent endorsed 
by Numeister upon the mortgage converted it into a new instrument, 
and was void, not having been filed as required by statute; and, sec- 
ondly, that the mortgage was void upon its face as against creditors, 
being a conveyance made in trust for the use of Neumeister. The 
motion was denied, and the Judge instructed the jury that, if they 
found, from all the circumstances, that the mortgage was intended to 
hinder, delay, or defraud creditor or to cover property by truss, or 
otherwise, that the defendants were entitled to a verdict. The jury 
found for the plaintiffs. 

Upon the first point it is unnecessary to bestow any consideration. 
But upon the second I think the judge should have nonsuited the 
plaintiffs. He appears to have thought that the existence or non-exis- 
tence of a trust, created for the benefit of Neumeister, depended upon 
the éntent with which the parties acted, wholly irrespective of the in- 
strument, and that it was the province of the jury to pass upon the 
intent as a question of fact. This, I think, was erroneous. 

All conveyances of goods, chattels or things in action, made in trust 
for the use of the person making the same, are declared by the stat- 
ute void as against creditors (2 R. S. 195, $1, 3d Ed.) This is a dis- 
tinct provision of the statute wholly independent of the subsequent 
provision, declaring all assignments or conveyances of goods and chat- 
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tels fraudulent and void made with intent to hinder, delay or defraud 
creditors, or the provision declaring every sale made by a vendor of 
and chattels in his possession, and every assignment of them by 
way of mortgage, or security or upon any condition whatever, not 
accompanied by an immediate delivery and followed by an 
actual and continual change of possession, fraudulent and void 
as against creditors and subsequent purchasers, unless made in 
get faith and without any intent to defraud, &c. Under the two 
ast provisions the question of fraudulent intent, where there has been 
no delivery of the property nor change of possession, or where the 
motive imputed is to hinder, delay or defraud creditors, is undoubtedly 
a question of fact for the jury. But where, from the terms of the 
contract itself, it appears that a trust has been created for the use and 
benefit of the person making the conveyance and which is declared 
by the section referred to, to be void as — creditors ; there is no 
question of intent to be left to the jury. hat the parties intended 
is shown by their contract, and, when the nature of that contract ap- 
pears, the question, whether or not it is in violation of the statute, is 
purely a question of law. That this is so is not only apparent froim 
the statute itself, but from all the cases that have been decided under 
it. Some confusion has arisen since the decision of Smith and Hoe 
v. Acker, 23 Wend., 653, as to how far the aid of a jury is requisite 
in determining questions of fraud under this statute, and it may 
be necessary to examine the decision in that case to show that it has 
never been held, either in that nor in any subsequent case, that the 
validity of a conveyance, as against creditors which creates a trust for 
the benefit of the person making it, was to be submitted to the jury 
upon the question of intent as a question of fact. 

In Smith and Hoe v. Acker, the mortgage was given by Bell, the 
mortgagor, to Smith and Hoe upon his printing presses, printing ma- 
terials and household furniture to secure the sum of $10,000 which he 
owed them for the printing presses and materials, which was payable 
in a year from the date of the mortgage, and it was stipulated that, 
until default was made in the payment, Bell should remain in posses- 
sion of the property and in the full and free enjoyment of it. It had 
been held by the Supreme Court in Hddy v. Beekman, 16 Wend., 
529; Randall v Cook, 17 Wend., 53; Beekman v. Bond, 19Wend., 
444, and in White v. Cole, 24 Wend 121, that where there was no 
change of possession, the presumption created by the statute could 
pen, removed by showing that from the nature of the property or 
the situation of the parties an immediate delivery or change of pos- 
session could not be made. ‘ Where the property is of such a nature,” 
said Bronson J., in Randall v. Cook, “that there may be an immediate 
change of possession, that change must be made or the law will pro- 
nounce the transaction fraudulent as against a creditor and subsequent 
purchaser. * * Where the possession is not changed Courts and juries 
are not to speculate upon the probabilities of good faith in any given 
case, the transation is fraudulent in law.” And in White v. Cole, 
Justice Cowan in stating the rule adopted and acted upon by the Su- 
preme Court where there had been es change of possession, said : 

VOL. XI. 
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“We have given one uniform answer to the question whether the 
fraudulent intent was a question for the jury. e have withheld the 
question of bona fides from the jury where the parties have refused to 
change the possession, if change were within their power. ‘When the 
case, therefore, came on to be tried in this Court, as there was nothing 
in the nature of the property or in the situation of the parties to pre- 
vent an immediate delivery to the mortgagees, the Judge, though he 
admitted evidence of the bona fides of the transaction, refused, under 
the rule of the Supreme Court, to submit the question of fraudulent 
intent, upon the evidence, to the jury, but nonsuited the plaintiff. This 
decision was affirmed by the Supreme Court and reversed by the 
Court of Errors, and all that can be extracted from the decision of the 
latter Court is that though an immediate change of possession be 
practicable, the transaction is not necessarily fraudulent in law, but 
the party claiming the title to the property may give evidence to 
sh ‘w bona fides, and, upon the evidence so given, the question of the 
existence or the absence of a fraudulent intent becomes a question of 
fact which must be submitted to the jury. Their finding, however is 
not conclusive, but may set aside as upon any other question of fact if 
clearly against the weight of evidence, and in respect to the rele- 
vancy of the testimony to show bona fides, the Court may exercise 
the same power in admitting or rejecting it that they would do upon 
the trial of any other issue. Cole v. Hannman, 26 Wend., 511; 
Harford v. Archer, 4 Hill, 272; Randall v. Parker, 3 Sand., 8. C., 69. 

This is all that was determined in Smith and Hoe v. Acker, and it 
is apparent that that decision applies only to cases where the posses- 
sion of the goods is intentionally suffered to remain in the possession 
of the debtor, or where the question of intent arises under the provi- 
sion declaring every conveyance or assignment void made with intent 
to hinder, delay or defraud, &c. The validity of a conveyance per- 
mitting the debtor to sell or dispose of the property conveyed, or of 
any part of it for his own benefit, is, however, quite another question 
which has not been touched or affected by that decision nor in any of 
the subsequent decisions of the Court or Errors. On the contrary it 
has been expressly heldsince Smith and Hoe v. Acker, in Goodrich v. 
Downs, 6 Hill, 438, that such a conveyance is absolutely void upon its 
face. Justice Bronson, in reciting the first section of the statute, says, 
“There is nothing here about the intent with which the deed is made 
and neither Court nor jury has anything to do with that question. 
Every one must see that a conveyance in trust, made for the use of 
the grantor, is in itself a fraud upon creditor and the. Legislature 
therefore have declared the conveyance void without any qualification 
whatever.’ The same decision was reiterated in the recent case of 
Griswold v. Sheldon, 4 Comst., 581. The case was not decided upon 
that point but upon the ground that the mortgage had not been filed 
in compliance with the statute. As the point was involved, however, 
it came under consideration, and though a conflict of opinion occurred 
between Bronson and Mullet, the only two Justices who delivered 
opinions, as to whether the mortgage in that case conferred upon the 
debtor the power to sell and dispose of the property, yet they both 
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agreed that if it did it would have been void. The case was made 
the occasion of a lengthened discussion as to the effect of the 
decision in Smith and Hoe v. Acker, and I confess, after a 
careful perusal of the opinion of Mullet J., I do not perceive 
that there is any substantial difference between himself and 
Justice Bronson as to the rule that was adopted in that case, or 
that Justice Bronson, in any part of his opinion, denounces the doc- 
trine that his associate has devoted so many pages to refute. Justice 
Mullet says that the principal ground upon which the invalidity of the 
mortgage was founded, was that it contained a stipulation permittin 
the mortgagor to retain possession of the property until default should 
be made in some one of the payments secured by it, and his opinion is 
devoted to a lengthened review of the authorities before and since the 
statute to show that a provision authorising the mortgagor to retain 
possession of the property did not render the mortgage fraudulent in 
law. There can be no doubt that this is now the settled law, and I 
understand Justice Bronson to concede it; but to say that when the 
conveyance allows the debtor to traffic with the ae mee | and sell it 
as his own, that the Court of Errors has never given the slightest coun- 
tenance to such a transaction or held that such a case must be left to 
a jury. The mortgage in Griswold v. Sheldon, contained a clause by 
which the debtor agreed to keep a good and full assortment of goods 
in the store, and Justice Bronson thought there was sufficient upon 
the face of the instrument to show that it authorised the debtor to 
carry on his business and to sell and dispose of the mortgaged prop- 
erty for his own benefit. That, in the language of the statute, it was 
on trust for the use and benefit of the mortgagor and rendered the 
mortgage void as against creditor. Justices Ruggles, Jewett, and 
McCoun agreed with him that it was a conveyance in trust for the use 
of the mortgagor and void upon its face as against creditor. From this 
view Justice Mullet dissented, though he admitted if it contained a 
provision “allowing the mortgagor to retain possession of the goods, 
and sell and dispose of them at his pleasure, it would not be a mort- 
gage nor create any lien upon the property as against a subsequent 
purchaser or perhaps creditor.” His dissent therefore was limited to 
a denial that the mortgage gave any such authority to the debtor and 
what the remaining two Justices of the Court thought upon this point 
does not appear from the case, the report stating generally that they 
concurred with Justice Mullet upon the question of fraud. 

Supposing it to be perfectly clear that the law is as I have stated it, 
then the only question in the present case is whether the mortgage 
authorised Neumeister to carry on business with the mortgaged prop- 
erty and dispose of it for his own profit and benefit, and, of that, I 
think there can be no doubt. The mortgage contemplates that he 
shall do so inasmuch as it was intended to cover property which might 
be substituted in place of such articles as should be svulé jn the course 
of his business, and Neumeister testified that it was understood when 
the mortgage was given that he was to remaia in possession of the 
oe gd and to continue his business, buying and selling, and that he 

id so continue it until he was sold out ; and that during that time he 
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sold from $300 to $400 worth of the goods and bought about $90 
worth. I think, therefore, that the mortgage was void upon its face 
and that the plaintiff should have been nonsuited. The circumstance 
that the plaintiff, through his agent, took possession of the property, 
does not alter the aspect of the case. He took possession after the 
sheriff had levied. The deputy sheriff swore that he made the le 
on the 23d of April, and by the testimony of Still the plaintiff too 
possession on the 25th. But independent of this the ereditor acquired 
a lien upon the property immediately upon the execution being placed 
in the hands of the sheriff. It has wes suggested that though the 
trust was void, the mortgage would nevertheless be good in respect 
to the property tuteaatiad to be conveyed by it. But all the books 
agree that if any part of a deed be contrary to a statute, the whole 
instrument will be void. Goodrich v. Downs, 6 Hill, 441, and the 


cases there cited. A new trial must be granted. 














PRACTICE CASES. 
N. 0, Supreme Court. 
(General Term, December, 1852.) 
Before EDWARDS, P. J., MITCHELL and ROOSEVELT, Justices, 
Roserts, ResponpEnt, agt. Morrison, APPELLANT. 


PLEADING*—DEMURRER. 


Where, in an action on a promissory note against the maker and endorser, the complaint, 
(drawn since the last amendment of the code,) stated a certain sum of money is due 
from defendants to plaintiff, which he claims on a certain instrument setting forth a 
copy of the note and endorsement, and the defendant demurred thereto as not setting 
forth facts sufficient to constitute a cause of action, specifying as grounds of demurrer 
that the complaint did not allege a title nor a possession of the note in the plaintiff nor 
that he was its owner or holder, and that it did not allege presentment, demand, 
dishonor, protest or notice. , 

On appeal from decision of Roosevelt, J., who decided that the demurrer was frivolous + 
held that the complaint was sufficient and the demurrer was not well taken. Order 
affirmed with costs. 


The defendant appealed from an order made by Mr. Justice Roose- 
velt, giving judgment for the plaintiff on demurrer as frivolous. The 
action was on a promissory note, against maker and endorser. The 
complaint was drawn according to § 162 of the code as last amended, 
stating that a certain sum of money is due from the defendant to the 


plaintiff, which he élaims on a written instrument, giving a copy of 


the face-of'the note: and of the endorsement (which was — the 
signature of’ Morrison) and demanding judgment for the sum claimed. 
The endérsér demurred ¢o the complaint as not stating facts sufficient 
to constitute a cause of action, specifying particularly that the com- 
plaint did not allege a title nor a possession of the note in the plaintiff, 
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nor that he was its holder or owner, and did not allege presentment, 
demand, dishonor, protest or notice, nor in any way allege the charg- 
ing of the endorser. 


J. H. White, for appellant, cited : 


Alder v. Schmidt; 10 N. Y. Legal Observer, 363; Zord v. Chees- 
brough; 1C. R. N. S., 822; 4 Sand. 8. C. R., 696, S. C.; Whit. 
Prac., 201 and seq. 


C. Tracy, for respondent, referred to : 


1 R.S., 768, 991-5 ; Code, § 162, § 120;S. L., 1832, p. 489, §§ 1,3, 
10; S. L., 183%, p. 72, § 1. 


Tur Court decided, unanimously, that the complaint was sufficient 
and the demurrer was not well taken. The contract of the endorser 
is a written instrument for the payment of money only. Although 
the Judges were not unanimous in declaring the demurrer frivolous, 
they agreed in deciding that the plaintiff was entitled to judgment on 
the demurrer, and the issue ought not to be sent to the Special Term 


for further trial. 


Order appealed from affirmed with costs. 








At Chambers. 
Before Mr. Justice MORRIS. 
Rosrrrs agt. Morrison. 


JUDGMENT ON DEMURRER—COSTS, 


An application for judgment on a demurrer is the trial of an issue of law, and the decis- 
ion thereon is a judgment. The terms of the notice does not affect the nature of the 
application which is determined by the action of the Court. 

A cemurrer raises an issue of law, the examination of which, whether at term or in cham- 
bers, is a trial, and the decision made is the final determination of the rights of parties 
which constitutes a judgment. 

‘The plaintiff is therefore entitled to the following costs: before trial $7, Trial $15, Clerk 
entering judgment $1. 


The plaintiff applied to a Judge at Chambers for judgment on de- 
murrer to the complaint, under code § 247. The notice stated that 
he should apply for judgment on the demurrer as frivolous, and that 
the motion would be founded on the complaint and demurrer, and 
that he should ask for costs of the motion or for such other or further 
relief as to the Court might seem meet. The Judge held the demur- 
rer frivolous, and made his order as follows: “Ordered that the 
plaintiff have judgment on the demurrer with costs, with leave to the 
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defendant to put in an answer on payment of costs, provided he serve 
with his verified answer a general affidavit of merits.” 

The defendant now proposed to answer, and claimed a right to do 
so on payment of $10 costs. The plaintiff claimed costs of notice of 
trial, trial and judgment. 


Tracy, for plaintiff. 
J. H. White, for defendant. 


Justice Morris decided that such an application for judgment ona 
demurrer was the trial of an issue of law, and the decision thereon 
was a judgment ; that the terms of the notice did not affect the nature 
of the application, which was determined by the action of the Court ; 
that the demurrer raised an issue of law (§ 249), the examination of 
which by the Court, whether at term or in chambers, was a trial, 
(§ § 252, 253, 247,) and the decision made was the final determination 
of the rights of pone, which constitutes a judgment (§ 245). He 
therefore taxed the costs by allowing the plaintiff the following items: 
after notice of trial $7, trial $15, clerk entering judgment $1, total 
$23. 





= 





Supreme Court. 
(Onondaga County.) 
Special Term. 

Before Mr, Justice SHANKLAND. 


Newman agt. Coox. 


An obligation incurred by a promise to marry, or the damage resulting from the breach 
of such a promise, is not a debt within the statute, exempting from sale, on execution, 
a Homestead of a householder having a family, passed April 10th, 1850. 


Motion to stay sale of Homestead of defendant on execution issued 
on judgment obtained for breach of marriage promise, made and 
broken prior to April 10th, 1850, but judgment obtained subsequently. 


NV. F. Graves, for motion, cited 1 Peter’s, 213; 1 Pick., 77. 


oa. R. Lawrence, contra. 


Smanxianp, J.—I am inclined to the opinion that the obligation in- 
curred by a promise to marry, nor the damage resulting from the 
breach of such a promise, can in no legal sense ot the term be called 
a debt within the meaning of the statute enacted to exempt from sale, 
on execution, the Homestead of a householder having a family, passed 
April 10th, 1850. 
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Review. 








Although the action is on contract, still it partakes more of the 
character of tort in respect of the damages recovered than of contract. 
The cause of action does not survive in favor of or against the repre- 
sentations of the parties. Smith v. Sherman; 4 Cushing R., 408 ; 
Stebbins v. Palmer ; 1 Pick., 71; 19 Pick. R., 47. (But see 2 R. 8. 
2d Ed. p. 50, § 23, also 2 R.S., 865, § § 1 and 2.) 

When the damages are ascertained by judgment, it becomes a debt 
like the a sustained by any other personal injury 6 Hill R., 
250 ; 2 Denio R., 73. 

If the defendant couid obtain a perpetual injunction against the sale 
of his homestead, by an original action, the cases of Dederich v. 
Haymadt, 4 How. Pr. R., 350, and Dyckman v. Kennochan are strong 
authorities to sustain this application for relief by motion without 
being obliged to commence an action for the purpose. 

But I am not aware of any precedent for the relief asked for in this 
case. There is no cloud yet created on the defendant’s title to his 
homestead. 

At most the defendant only fears there may be hereafter if the 
plaintiff proceeds to sell. That event may never occur, or if the 
sheriff proceeds to sell it may be he will do so under the provisions of 
sections 3, 4 and 5. 

And ifthe sheriffshall proceed to sell, as in ordinary cases, the de- 
fendant is in no danger of losing his homestead, because the purchaser 
will be obliged to resort to some possessory action in order to obtain 
possession, and thereby afford the defendant ample opportunity to 
interpose his defence in such proceeding. 

By obliging the defendant to stand on the defensive in such posses- 
sory action, the question arising on this motion can be tested on 
appeal in the highest Court in the State. I therefore deny the motion 
with ten dollars costs but without prejudice. 








Review. 


A TreatisE on THE Practice or THe Supreme Court or THe State 
or New-York, adapted to the Copz or Procepure as amended b 
the act of April 11th, 1849, and the act of April 15th, 1852, and 
the rules of the Supreme Court. By Claudius L. Monell, Counsel- 
lor at Law. Second edition with copious notes and references to the 
decisions of our Courts and Books of practice. In two volumes, 
vol.I. Axrsany: Goutp, Banxs & Oo., 475 Broadway ; New-Yorx: 
Banxs, Goutp & Co., 144 Nassau Street, 1853. 


This is the first volume of thesecond edition of Mr. Monell’s practice of 
the Supreme Court adapted to the code, the first edition of which we pre- 
sume most of our readers are familiar with. The work cannot fail to be of 
essential service to the profession, embracing as it does the decisions in 














64 THE NEW-YORK LEGAL OBSERVER. 
; f "Lord Eldon’s Coachman.—Good Fortune. 





practice up to the present time. It is divided into chapters somewhat 
after the manner of Graham’s Practice, and, as far as we have had 
liesure to look into it, we can honestly say that the work is very cred- 
itable to the learned author. 

With reference to the preparation of the work, we will let the author 
speak for himself. He observes, in his preface, that he has “ endeavored 
to bring together the whole body of the practice as applicable to the 
proceedings in a civil action, prefacing it with such information rela- 
tive to the structure and organization of the Courts and the powers 
and duties of the several officers thereof. 

“The second volume, which will soon succeed the issue of the first, 
will treat on a great variety of subjects necessarily omitted in this 
volume, such as appeals to the Court of Appeals, proceedings for fore- 
closure of mortgages, and partition of lands, actions for divorce, execu- 
tions and proceedings supplementary thereto, costs, special motions 
and appeals from orders, service of papers, appointing guardians, judg- 
ment on confession, proceedings against joint debtors, &c., &c.” The 
learned author adds, “ I shall also therein treat of special proceedings 
and endeavor to embrace all the subjects properly within the range of 
a treatise, covering the practice in suits and proceedings in what was 
heretofore denominated law and equity.” 








Lorp Expon’s Coacuman.—The late Lord Eldon had occasion to 
discharge a coachman whom he suspected of purloining his corn. In 
a few days he received a letter from a merchant, inquiring into the 
man’s character, and his lordship’s reply was that he was sober, and a 

coachman, but he entertained suspicions that he had cheated him. 

he man came the next morning to return thanks to his lordship for 
procuring him so excellent a place: “My master,” said he, “ was 
contented to find I was sober, and a good coachman ; but as to cheat- 
ing your lordship, he thought that the devil Aimself could not do it.” 


Goop Forrunr.—“ Shall all the testator’s debts be lost by the de- 
fendants’ having THE aoop rortunE that his wife died?” Tresy, C.J. 
Lutw. R., 674. 








